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Introduction 1

 
The United Kingdom seized films and publications being imported from the 
Netherlands into the United Kingdom. The importers were prosecuted under 
customs and excise legislation with importing indecent and obscene arts. In 
their defence the importers claimed that the prohibition contravened Art. 28 (ex 
30) in that a stricter standard was being applied to imported than to domestic 
goods. An Art. 234 (ex 177) reference was made. 
 
Held: (ECJ) A Member State may lawfully prohibit on grounds of public morality the 
importation from another Member State of indecent or obscene materials as understood 
by its domestic laws. A prohibition on imports that is stricter than the domestic 
prohibition is not a measure designed to give indirect protection to a national product or 
aimed at creating arbitrary discrimination depending on where the goods are produced. 
[1979] E.C.R. 3795. 
Key Principle: Restrictions on imports or exports may be justified on grounds of public 
morality. 
Commentary: Henn and Darby illustrates the general requirement of Art. 30 (ex 36) 
that a measure must be necessary, but must not involve arbitrary discrimination or a 
disguised restriction on inter-member trade. Contrast Conegate Ltd. v HM Customs and 
Excise (Case 121/85) in which there was a lawful domestic trade in the goods in question 
(inflatable dolls). Seizure of dolls being imported from Germany into the United Kingdom 
on grounds that they were indecent and obscene was a breach of Art. 28 (ex 30), being 
discriminatory on grounds of nationality. 

 
Judgment of the Court of 14 December 1979.  

Regina v Maurice Donald Henn and John Frederick Ernest Darby.  
Reference for a preliminary ruling: House of Lords - United Kingdom. 

Prohibition on imports - Justification on grounds of public morality  
Art. 36 of the Treaty - Pornographic articles. - Case 34/79.
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INCOMPATIBILITY BETWEEN OBLIGATIONS ARISING FROM THOSE CONVENTIONS AND 
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1 Penelope Kent,  Nutcases European Union Law, 3rd edition, Sweet & Maxwell  2003, p 76f and 
84f 
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Summary 
 
1 . ARTICLE 30 OF THE EEC TREATY APPLIES ALSO TO PROHIBITIONS ON IMPORTS 
INASMUCH AS THEY ARE THE MOST EXTREME FORM OF RESTRICTION . THE 
EXPRESSION USED IN ARTICLE 30 MUST THEREFORE BE UNDERSTOOD AS BEING THE 
EQUIVALENT OF THE EXPRESSION ' ' PROHIBITIONS OR RESTRICTIONS ON IMPORTS ' ' 
OCCURRING IN ARTICLE 36 . HENCE A LAW OF A MEMBER STATE PROHIBITING ANY 
IMPORTATION OF PORNOGRAPHIC ARTICLES INTO THAT STATE CONSTITUTES A 
QUANTITATIVE RESTRICTION ON IMPORTS WITHIN THE MEANING OF ARTICLE 30 OF 
THE TREATY . 
 
2 . UNDER THE FIRST SENTENCE OF ARTICLE 36 OF THE EEC TREATY IT IS IN 
PRINCIPLE FOR EACH MEMBER STATE TO DETERMINE IN ACCORDANCE WITH ITS OWN 
SCALE OF VALUES AND IN THE FORM SELECTED BY IT THE REQUIREMENTS OF PUBLIC 
MORALITY IN ITS TERRITORY . 
 
EACH MEMBER STATE IS ENTITLED TO IMPOSE PROHIBITIONS ON IMPORTS JUSTIFIED 
ON GROUNDS OF PUBLIC MORALITY FOR THE WHOLE OF ITS TERRITORY , AS DEFINED 
IN ARTICLE 227 OF THE TREATY , WHATEVER THE STRUCTURE OF ITS CONSTITUTION 
MAY BE AND HOWEVER THE POWERS OF LEGISLATING IN REGARD TO THE SUBJECT IN 
QUESTION MAY BE DISTRIBUTED . THE FACT THAT CERTAIN DIFFERENCES EXIST 
BETWEEN THE LAWS ENFORCED IN THE DIFFERENT CONSTITUENT PARTS OF A MEMBER 
STATE DOES NOT THEREBY PREVENT THAT STATE FROM APPLYING A UNITARY CONCEPT 
IN REGARD TO PROHIBITIONS ON IMPORTS IMPOSED , ON GROUNDS OF PUBLIC 
MORALITY , ON TRADE WITH OTHER MEMBER STATES . 
 
THE FIRST SENTENCE OF ARTICLE 36 UPON ITS TRUE CONSTRUCTION THUS MEANS 
THAT A MEMBER STATE MAY , IN PRINCIPLE , LAWFULLY IMPOSE PROHIBITIONS ON THE 
IMPORTATION FROM ANY OTHER MEMBER STATE OF ARTICLES WHICH ARE OF AN 
INDECENT OR OBSCENE CHARACTER AS UNDERSTOOD BY ITS DOMESTIC LAWS . SUCH 
PROHIBITIONS MAY LAWFULLY BE APPLIED TO THE WHOLE OF ITS NATIONAL 
TERRITORY EVEN IF , IN REGARD TO THE FIELD IN QUESTION , VARIATIONS EXIST 
BETWEEN THE LAWS IN FORCE IN THE DIFFERENT CONSTITUENT PARTS OF THE 
MEMBER STATE CONCERNED . 
 
3 . THE SECOND SENTENCE OF ARTICLE 36 OF THE EEC TREATY IS DESIGNED TO 
PREVENT RESTRICTIONS ON TRADE BASED ON THE GROUNDS MENTIONED IN THE 
FIRST SENTENCE OF THAT ARTICLE FROM BEING DIVERTED FROM THEIR PROPER 
PURPOSE AND USED IN SUCH A WAY AS EITHER TO CREATE DISCRIMINATION IN 
RESPECT OF GOODS ORIGINATING IN OTHER MEMBER STATES OR INDIRECTLY TO 
PROTECT CERTAIN NATIONAL PRODUCTS . 
 
4 . IF A PROHIBITION ON THE IMPORTATION OF GOODS IS JUSTIFIABLE ON GROUNDS 
OF PUBLIC MORALITY AND IF IT IS IMPOSED WITH THAT PURPOSE THE ENFORCEMENT 
OF THAT PROHIBITION CANNOT , IN THE ABSENCE WITHIN THE MEMBER STATE 
CONCERNED OF A LAWFUL TRADE IN THE SAME GOODS , CONSTITUTE A MEANS OF 
ARBITRARY DISCRIMINATION OR A DISGUISED RESTRICTION ON TRADE CONTRARY TO 
ARTICLE 36 OF THE EEC TREATY . 
 
5 . IN SO FAR AS A MEMBER STATE AVAILS ITSELF OF THE RESERVATION RELATING TO 
THE PROTECTION OF PUBLIC MORALITY PROVIDED FOR IN ARTICLE 36 OF THE EEC 
TREATY , THE PROVISIONS OF ARTICLE 234 OF THAT TREATY DO NOT PRECLUDE THAT 
STATE FROM FULFILLING THE OBLIGATIONS ARISING FROM THE GENEVA CONVENTION 
, 1923 , FOR THE SUPPRESSION OF TRAFFIC IN OBSCENE PUBLICATIONS AND FROM 
THE UNIVERSAL POSTAL CONVENTION ( RENEWED AT LAUSANNE IN 1974 , WHICH 
CAME INTO FORCE ON 1 JANUARY 1976 ). 
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Parties 
 

IN CASE 34/79 
 

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE HOUSE OF 
LORDS FOR A PRELIMINARY RULING IN THE PROCEEDINGS PENDING BEFORE THEM 

BETWEEN 
 

REGINA 
 

AND 
 

MAURICE DONALD HENN AND JOHN FREDERICK ERNEST DARBY 
 

Subject of the case 
 
 
ON THE INTERPRETATION OF ARTICLES 30 AND 36 OF THE TREATY , BEARING IN MIND 
THE NATIONAL AND CONVENTIONAL PROVISIONS PROHIBITING THE IMPORTATION OF 
ARTICLES WHICH ARE OF A PORNOGRAPHIC CHARACTER . 
 

Grounds 
 
1 BY ORDER OF 22 FEBRUARY 1979 , RECEIVED AT THE COURT OF JUSTICE ON 1 
MARCH 1979 , THE HOUSE OF LORDS , PURSUANT TO ARTICLE 177 OF THE EEC TREATY 
, REFERRED TO THE COURT A NUMBER OF QUESTIONS CONCERNING THE 
INTERPRETATION OF ARTICLES 30 , 36 AND 234 OF THE TREATY . THESE QUESTIONS 
HAVE ARISEN IN THE CONTEXT OF CRIMINAL PROCEEDINGS AGAINST THE APPELLANTS 
WHO , ON 14 JULY 1977 , WERE CONVICTED AT IPSWICH CROWN COURT OF A NUMBER 
OF OFFENCES . ONLY ONE OF THE CHARGES BROUGHT AGAINST THE APPELLANTS IS 
RELEVANT TO THE PRESENT REFERENCE - THAT OF BEING ' ' KNOWINGLY CONCERNED 
IN THE FRAUDULENT EVASION OF THE PROHIBITION OF THE IMPORTATION OF 
INDECENT OR OBSCENE ARTICLES , CONTRARY TO SECTION 42 OF THE CUSTOMS 
CONSOLIDATION ACT , 1876 , AND SECTION 304 OF THE CUSTOMS AND EXCISE ACT , 
1952 . ' ' 
 
2 THE ARTICLES INVOLVED IN THE CHARGE AGAINST THE APPELLANTS FORMED PART 
OF A CONSIGNMENT OF SEVERAL BOXES OF OBSCENE FILMS AND MAGAZINES WHICH 
HAD BEEN BROUGHT INTO THE UNITED KINGDOM ON 14 OCTOBER 1975 BY A LORRY 
WHICH ARRIVED AT FELIXSTOWE BY FERRY FROM ROTTERDAM . THE CHARGE RELATED 
TO SIX FILMS AND SEVEN MAGAZINES , ALL OF DANISH ORIGIN . 
 
3 THE APPELLANTS APPEALED AGAINST THEIR CONVICTION TO THE COURT OF APPEAL 
OF ENGLAND AND WALES . THAT COURT DISMISSED THEIR APPEALS BY JUDGMENT OF 
13 JULY 1978 . ON 9 NOVEMBER 1978 THE HOUSE OF LORDS GRANTED BOTH 
APPELLANTS LEAVE TO APPEAL . ON 29 JANUARY 1979 , AFTER HEARING THE 
APPELLANTS , THE HOUSE OF LORDS DECIDED THAT IT WAS NECESSARY TO REFER TO 
THE COURT OF JUSTICE , IN ACCORDANCE WITH ARTICLE 177 OF THE TREATY , THE 
QUESTIONS SET FORTH IN THE ORDER SEEKING A PRELIMINARY RULING . 
 
4 THE APPELLANTS CONTENDED THAT THE UNITED KINGDOM HAD NO CONSISTENT 
POLICY OF PUBLIC MORALITY IN REGARD TO INDECENT OR OBSCENE ARTICLES . IN 
THAT RESPECT THEY POINTED TO DIFFERENCES IN THE LAW APPLIED IN THE 
DIFFERENT CONSTITUENT PARTS OF THE UNITED KINGDOM . THEY CONTENDED 
FURTHERMORE THAT A COMPLETE PROHIBITION OF THE IMPORTATION OF INDECENT 
OR OBSCENE ARTICLES RESULTED IN THE APPLICATION TO IMPORTATION OF STRICTER 
RULES THAN THOSE WHICH APPLIED INTERNALLY AND CONSTITUTED ARBITRARY 
DISCRIMINATION WITHIN THE MEANING OF ARTICLE 36 OF THE TREATY . 
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5 ACCORDING TO THE AGREED STATEMENT OF LAW ACCOMPANYING THE ORDER 
SEEKING THE PRELIMINARY RULING , IT IS TRUE THAT , IN THIS FIELD , THE LAWS OF 
THE DIFFERENT PARTS OF THE UNITED KINGDOM , THAT IS TO SAY , ENGLAND AND 
WALES , SCOTLAND , NORTHERN IRELAND AND THE ISLE OF MAN , DIFFER FROM EACH 
OTHER AND THAT EACH IS DERIVED FROM A NUMBER OF DIFFERENT SOURCES , SOME 
OF WHICH ARE TO BE FOUND IN THE COMMON LAW AND OTHERS IN STATUTE . 
 
6 ACCORDING TO THE SAME STATEMENT , THE VARIOUS LAWS OF THE UNITED 
KINGDOM RECOGNIZE AND APPLY TWO DIFFERENT AND DISTINCT CRITERIA . THE 
FIRST , REFERRED TO IN THE STATEMENT AS ' ' STANDARD A ' ' , RELATES TO THE 
WORDS ' ' INDECENT OR OBSCENE ' ' WHICH APPEAR IN THE CUSTOMS LEGISLATION 
AND IN CERTAIN OTHER LEGISLATION AND ARE ALSO USED TO INDICATE THE AMBIT 
OF THE ENGLISH COMMON LAW OFFENCE OF ' ' OUTRAGING PUBLIC DECENCY ' ' . 
THESE WORDS CONVEY , ACCORDING TO THE STATEMENT , A SINGLE IDEA , THAT OF 
OFFENDING AGAINST RECOGNIZED STANDARDS OF PROPRIETY , ' ' INDECENT ' ' BEING 
AT THE LOWER END OF THE SCALE , AND ' ' OBSCENE ' ' AT THE UPPER END . 
 
7 THE SECOND CRITERION , REFERRED TO IN THE STATEMENT AS ' ' STANDARD B ' ' , 
RELATES TO THE WORD ' ' OBSCENE ' ' AS USED ALONE IN THE OBSCENE 
PUBLICATIONS ACTS , 1959 AND 1964 , ( WHICH APPLY TO ENGLAND AND WALES ONLY 
) AND IN DESCRIBING THE AMBIT OF CERTAIN COMMON LAW OFFENCES IN ENGLAND 
AND WALES , SCOTLAND AND NORTHERN IRELAND . ACCORDING TO THE STATEMENT , 
THIS WORD APPLIES TO A MORE RESTRICTED CLASS OF MATERIAL , NAMELY THAT 
WHICH TENDS TO ' ' DEPRAVE AND CORRUPT ' ' THOSE EXPOSED TO THE MATERIAL . 
 
8 THE OBSCENE PUBLICATIONS ACTS , 1959 AND 1964 , CREATE CERTAIN OFFENCES IN 
REGARD TO THE PUBLICATION OF OBSCENE ARTICLES BUT EXCLUDE FROM THEIR 
FIELD OF APPLICATION ' ' OBSCENE ARTICLES ' ' , AS DEFINED THEREIN , IF THEIR 
PUBLICATION IS JUSTIFIED ON THE GROUND THAT IT IS IN THE INTERESTS OF 
SCIENCE, LITERATURE, ART OR LEARNING OR OTHER OBJECTS OF GENERAL CONCERN. 
 
9 THE MERE POSSESSION , FOR NON-COMMERCIAL PURPOSES , OF ARTICLES WHICH 
OFFEND AGAINST EITHER STANDARD A OR STANDARD B IS NOT A CRIMINAL OFFENCE 
IN ANY PART OF THE UNITED KINGDOM . 
 
10 THE RELEVANT PROVISIONS CONCERNING THE IMPORTATION OF PORNOGRAPHIC 
ARTICLES ARE SECTION 42 OF THE CUSTOMS CONSOLIDATION ACT , 1876 , AND 
SECTION 304 OF THE CUSTOMS AND EXCISE ACT , 1952 . THEY APPLY THROUGHOUT 
THE UNITED KINGDOM . PUT SHORTLY , THEY PROVIDE THAT INDECENT OR OBSCENE 
ARTICLES ARE LIABLE FOR FORFEITURE AND DESTRUCTION UPON ARRIVAL IN THE 
UNITED KINGDOM AND THAT WHOEVER ATTEMPTS FRAUDULENTLY TO BRING SUCH 
ARTICLES INTO THE UNITED KINGDOM SHALL BE GUILTY OF AN OFFENCE . THE 
SEVENTH SCHEDULE TO THE CUSTOMS AND EXCISE ACT , 1952 , PROVIDES A 
PROCEDURE FOR TESTING BEFORE A COURT THE LIABILITY OF GOODS TO FORFEITURE. 
 

FIRST QUESTION 
 
11 THE FIRST QUESTION ASKS WHETHER A LAW OF A MEMBER STATE WHICH 
PROHIBITS THE IMPORT INTO THAT STATE OF PORNOGRAPHIC ARTICLES IS A MEASURE 
HAVING EQUIVALENT EFFECT TO A QUANTITATIVE RESTRICTION ON IMPORTS WITHIN 
THE MEANING OF ARTICLE 30 OF THE TREATY . 
 
12 THAT ARTICLE PROVIDES THAT ' ' QUANTITATIVE RESTRICTIONS ON IMPORTS AND 
ALL MEASURES HAVING EQUIVALENT EFFECT ' ' SHALL BE PROHIBITED BETWEEN 
MEMBER STATES . IT IS CLEAR THAT THIS PROVISION INCLUDES A PROHIBITION ON 
IMPORTS INASMUCH AS THIS IS THE MOST EXTREME FORM OF RESTRICTION . THE 
EXPRESSION USED IN ARTICLE 30 MUST THEREFORE BE UNDERSTOOD AS BEING THE 
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EQUIVALENT OF THE EXPRESSION ' ' PROHIBITIONS OR RESTRICTIONS ON IMPORTS ' ' 
OCCURRING IN ARTICLE 36 .  
 
13 THE ANSWER TO THE FIRST QUESTION IS THEREFORE THAT A LAW SUCH AS THAT 
REFERRED TO IN THIS CASE CONSTITUTES A QUANTITATIVE RESTRICTION ON IMPORTS 
WITHIN THE MEANING OF ARTICLE 30 OF THE TREATY . 
 

SECOND AND THIRD QUESTIONS 
 
14 THE SECOND AND THIRD QUESTIONS ARE FRAMED IN THE FOLLOWING TERMS :  
 
' ' 2 . IF THE ANSWER TO QUESTION 1 IS IN THE AFFIRMATIVE , DOES THE FIRST 
SENTENCE OF ARTICLE 36 UPON ITS TRUE CONSTRUCTION MEAN THAT A MEMBER 
STATE MAY LAWFULLY IMPOSE PROHIBITIONS ON THE IMPORTATION OF GOODS FROM 
ANOTHER MEMBER STATE WHICH ARE OF AN INDECENT OR OBSCENE CHARACTER AS 
UNDERSTOOD BY THE LAWS OF THAT MEMBER STATE?  
 
3 . IN PARTICULAR :  
 
( I ) IS THE MEMBER STATE ENTITLED TO MAINTAIN SUCH PROHIBITIONS IN ORDER TO 
PREVENT , TO GUARD AGAINST OR TO REDUCE THE LIKELIHOOD OF BREACHES OF THE 
DOMESTIC LAW OF ALL CONSTITUENT PARTS OF THE CUSTOMS TERRITORY OF THE 
STATE?  
 
( II)IS THE MEMBER STATE ENTITLED TO MAINTAIN SUCH PROHIBITIONS HAVING 
REGARD TO THE NATIONAL STANDARDS AND CHARACTERISTICS OF THAT STATE AS 
DEMONSTRATED BY THE DOMESTIC LAWS OF THE CONSTITUENT PARTS OF THE 
CUSTOMS TERRITORY OF THAT STATE INCLUDING THE LAW IMPOSING THE 
PROHIBITION , NOTWITHSTANDING VARIATIONS BETWEEN THE LAWS OF THE 
CONSTITUENT PARTS?  
 
' '  
IT IS CONVENIENT TO CONSIDER THESE QUESTIONS TOGETHER . 
 
15 UNDER THE TERMS OF ARTICLE 36 OF THE TREATY THE PROVISIONS RELATING TO 
THE FREE MOVEMENT OF GOODS WITHIN THE COMMUNITY ARE NOT TO PRECLUDE 
PROHIBITIONS ON IMPORTS WHICH ARE JUSTIFIED INTER ALIA ' ' ON GROUNDS OF 
PUBLIC MORALITY ' ' . IN PRINCIPLE , IT IS FOR EACH MEMBER STATE TO DETERMINE 
IN ACCORDANCE WITH ITS OWN SCALE OF VALUES AND IN THE FORM SELECTED BY IT 
THE REQUIREMENTS OF PUBLIC MORALITY IN ITS TERRITORY . IN ANY EVENT , IT 
CANNOT BE DISPUTED THAT THE STATUTORY PROVISIONS APPLIED BY THE UNITED 
KINGDOM IN REGARD TO THE IMPORTATION OF ARTICLES HAVING AN INDECENT OR 
OBSCENE CHARACTER COME WITHIN THE POWERS RESERVED TO THE MEMBER STATES 
BY THE FIRST SENTENCE OF ARTICLE 36 .  
 
16 EACH MEMBER STATE IS ENTITLED TO IMPOSE PROHIBITIONS ON IMPORTS 
JUSTIFIED ON GROUNDS OF PUBLIC MORALITY FOR THE WHOLE OF ITS TERRITORY , AS 
DEFINED IN ARTICLE 227 OF THE TREATY , WHATEVER THE STRUCTURE OF ITS 
CONSTITUTION MAY BE AND HOWEVER THE POWERS OF LEGISLATING IN REGARD TO 
THE SUBJECT IN QUESTION MAY BE DISTRIBUTED . THE FACT THAT CERTAIN 
DIFFERENCES EXIST BETWEEN THE LAWS ENFORCED IN THE DIFFERENT CONSTITUENT 
PARTS OF A MEMBER STATE DOES NOT THEREBY PREVENT THAT STATE FROM APPLYING 
A UNITARY CONCEPT IN REGARD TO PROHIBITIONS ON IMPORTS IMPOSED , ON 
GROUNDS OF PUBLIC MORALITY , ON TRADE WITH OTHER MEMBER STATES . 
 
17 THE ANSWER TO THE SECOND AND THIRD QUESTIONS MUST THEREFORE BE THAT 
THE FIRST SENTENCE OF ARTICLE 36 UPON ITS TRUE CONSTRUCTION MEANS THAT A 
MEMBER STATE MAY , IN PRINCIPLE , LAWFULLY IMPOSE PROHIBITIONS ON THE 
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IMPORTATION FROM ANY OTHER MEMBER STATE OF ARTICLES WHICH ARE OF AN 
INDECENT OR OBSCENE CHARACTER AS UNDERSTOOD BY ITS DOMESTIC LAWS AND 
THAT SUCH PROHIBITIONS MAY LAWFULLY BE APPLIED TO THE WHOLE OF ITS 
NATIONAL TERRITORY EVEN IF , IN REGARD TO THE FIELD IN QUESTION , VARIATIONS 
EXIST BETWEEN THE LAWS IN FORCE IN THE DIFFERENT CONSTITUENT PARTS OF THE 
MEMBER STATE CONCERNED . 
 

FOURTH , FIFTH AND SIXTH QUESTIONS 
 
18 THE FOURTH , FIFTH AND SIXTH QUESTIONS ARE FRAMED IN THE FOLLOWING 
TERMS :  
' ' 4 . IF A PROHIBITION ON THE IMPORTATION OF GOODS IS JUSTIFIABLE ON 
GROUNDS OF PUBLIC MORALITY OR PUBLIC POLICY , AND IMPOSED WITH THAT 
PURPOSE , CAN THAT PROHIBITION NEVERTHELESS AMOUNT TO A MEANS OF 
ARBITRARY DISCRIMINATION OR A DISGUISED RESTRICTION ON TRADE CONTRARY TO 
ARTICLE 36?  
 
5 . IF THE ANSWER TO QUESTION 4 IS IN THE AFFIRMATIVE , DOES THE FACT THAT 
THE PROHIBITION IMPOSED ON THE IMPORTATION OF SUCH GOODS IS DIFFERENT IN 
SCOPE FROM THAT IMPOSED BY THE CRIMINAL LAW UPON THE POSSESSION AND 
PUBLICATION OF SUCH GOODS WITHIN THE MEMBER STATE OR ANY PART OF IT 
NECESSARILY CONSTITUTE A MEANS OF ARBITRARY DISCRIMINATION OR A DISGUISED 
RESTRICTION ON TRADE BETWEEN MEMBER STATES SO AS TO CONFLICT WITH THE 
REQUIREMENTS OF THE SECOND SENTENCE OF ARTICLE 36?  
 
6 . IF IT BE THE FACT THAT THE PROHIBITION IMPOSED UPON IMPORTATION IS , AND A 
PROHIBITION SUCH AS IS IMPOSED UPON POSSESSION AND PUBLICATION IS NOT , 
CAPABLE AS A MATTER OF ADMINISTRATION OF BEING APPLIED BY CUSTOMS 
OFFICIALS RESPONSIBLE FOR EXAMINING GOODS AT THE POINT OF IMPORTATION , 
WOULD THAT FACT HAVE ANY BEARING UPON THE ANSWER TO QUESTION 5?  
 
' '  
19 IN THESE QUESTIONS THE HOUSE OF LORDS TAKES ACCOUNT OF THE APPELLANTS ' 
SUBMISSIONS BASED UPON CERTAIN DIFFERENCES BETWEEN , ON THE ONE HAND , 
THE PROHIBITION ON IMPORTING THE GOODS IN QUESTION , WHICH IS ABSOLUTE , 
AND , ON THE OTHER , THE LAWS IN FORCE IN THE VARIOUS CONSTITUENT PARTS OF 
THE UNITED KINGDOM , WHICH APPEAR TO BE LESS STRICT IN THE SENSE THAT THE 
MERE POSSESSION OF OBSCENE ARTICLES FOR NON-COMMERCIAL PURPOSES DOES 
NOT CONSTITUTE A CRIMINAL OFFENCE ANYWHERE IN THE UNITED KINGDOM AND 
THAT , EVEN IF IT IS GENERALLY FORBIDDEN , TRADE IN SUCH ARTICLES IS SUBJECT 
TO CERTAIN EXCEPTIONS , NOTABLY THOSE IN FAVOUR OF ARTICLES HAVING 
SCIENTIFIC , LITERARY , ARTISTIC OR EDUCATIONAL INTEREST . HAVING REGARD TO 
THOSE DIFFERENCES THE QUESTION HAS BEEN RAISED WHETHER THE PROHIBITION 
ON IMPORTS MIGHT NOT COME WITHIN THE SECOND SENTENCE OF ARTICLE 36 .  
 
20 ACCORDING TO THE SECOND SENTENCE OF ARTICLE 36 THE RESTRICTIONS ON 
IMPORTS REFERRED TO IN THE FIRST SENTENCE MAY NOT ' ' CONSTITUTE A MEANS OF 
ARBITRARY DISCRIMINATION OR A DISGUISED RESTRICTION ON TRADE BETWEEN 
MEMBER STATES ' ' . 
 
21 IN ORDER TO ANSWER THE QUESTIONS WHICH HAVE BEEN REFERRED TO THE 
COURT IT IS APPROPRIATE TO HAVE REGARD TO THE FUNCTION OF THIS PROVISION , 
WHICH IS DESIGNED TO PREVENT RESTRICTIONS ON TRADE BASED ON THE GROUNDS 
MENTIONED IN THE FIRST SENTENCE OF ARTICLE 36 FROM BEING DIVERTED FROM 
THEIR PROPER PURPOSE AND USED IN SUCH A WAY AS EITHER TO CREATE 
DISCRIMINATION IN RESPECT OF GOODS ORIGINATING IN OTHER MEMBER STATES OR 
INDIRECTLY TO PROTECT CERTAIN NATIONAL PRODUCTS . THAT IS NOT THE PURPORT 
OF A PROHIBITION , SUCH AS THAT IN FORCE IN THE UNITED KINGDOM , ON THE 
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IMPORTATION OF ARTICLES WHICH ARE OF AN INDECENT OR OBSCENE CHARACTER . 
WHATEVER MAY BE THE DIFFERENCES BETWEEN THE LAWS ON THIS SUBJECT IN FORCE 
IN THE DIFFERENT CONSTITUENT PARTS OF THE UNITED KINGDOM , AND 
NOTWITHSTANDING THE FACT THAT THEY CONTAIN CERTAIN EXCEPTIONS OF LIMITED 
SCOPE , THESE LAWS , TAKEN AS A WHOLE , HAVE AS THEIR PURPOSE THE 
PROHIBITION , OR AT LEAST , THE RESTRAINING , OF THE MANUFACTURE AND 
MARKETING OF PUBLICATIONS OR ARTICLES OF AN INDECENT OR OBSCENE 
CHARACTER . IN THESE CIRCUMSTANCES IT IS PERMISSIBLE TO CONCLUDE , ON A 
COMPREHENSIVE VIEW , THAT THERE IS NO LAWFUL TRADE IN SUCH GOODS IN THE 
UNITED KINGDOM . A PROHIBITION ON IMPORTS WHICH MAY IN CERTAIN RESPECTS BE 
MORE STRICT THAN SOME OF THE LAWS APPLIED WITHIN THE UNITED KINGDOM 
CANNOT THEREFORE BE REGARDED AS AMOUNTING TO A MEASURE DESIGNED TO GIVE 
INDIRECT PROTECTION TO SOME NATIONAL PRODUCT OR AIMED AT CREATING 
ARBITRARY DISCRIMINATION BETWEEN GOODS OF THIS TYPE DEPENDING ON 
WHETHER THEY ARE PRODUCED WITHIN THE NATIONAL TERRITORY OR ANOTHER 
MEMBER STATE . 
 
22 THE ANSWER TO THE FOURTH QUESTION MUST THEREFORE BE THAT IF A 
PROHIBITION ON THE IMPORTATION OF GOODS IS JUSTIFIABLE ON GROUNDS OF 
PUBLIC MORALITY AND IF IT IS IMPOSED WITH THAT PURPOSE THE ENFORCEMENT OF 
THAT PROHIBITION CANNOT , IN THE ABSENCE WITHIN THE MEMBER STATE 
CONCERNED OF A LAWFUL TRADE IN THE SAME GOODS , CONSTITUTE A MEANS OF 
ARBITRARY DISCRIMINATION OR A DISGUISED RESTRICTION ON TRADE CONTRARY TO 
ARTICLE 36 .  
 
23 IN THESE CIRCUMSTANCES IT IS NOT NECESSARY TO ANSWER THE FIFTH AND 
SIXTH QUESTIONS . 
 

SEVENTH QUESTION 
 
24 THE SEVENTH QUESTION ASKS WHETHER , INDEPENDENTLY OF THE QUESTIONS 
POSED ABOVE , A MEMBER STATE MAY LAWFULLY IMPOSE PROHIBITIONS ON THE 
IMPORTATION OF SUCH GOODS FROM ANOTHER MEMBER STATE BY REFERENCE TO 
OBLIGATIONS ARISING FROM THE GENEVA CONVENTION , 1923 , FOR THE 
SUPPRESSION OF TRAFFIC IN OBSCENE PUBLICATIONS AND THE UNIVERSAL POSTAL 
CONVENTION ( RENEWED AT LAUSANNE IN 1974 , WHICH CAME INTO FORCE ON 1 
JANUARY 1976 ), BEARING IN MIND THE PROVISIONS OF ARTICLE 234 OF THE TREATY . 
 
25 ARTICLE 234 PROVIDES THAT THE RIGHTS AND OBLIGATIONS ARISING FROM 
AGREEMENTS CONCLUDED BEFORE THE ENTRY INTO FORCE OF THE TREATY BETWEEN 
ONE OR MORE MEMBER STATES ON THE ONE HAND , AND ONE OR MORE THIRD 
COUNTRIES ON THE OTHER , ARE NOT TO BE AFFECTED BY THE PROVISIONS OF THE 
TREATY . HOWEVER , TO THE EXTENT TO WHICH SUCH AGREEMENTS ARE NOT 
COMPATIBLE WITH THE TREATY , THE MEMBER STATE CONCERNED IS TO TAKE ALL 
APPROPRIATE STEPS TO ELIMINATE THE INCOMPATIBILITIES ESTABLISHED . 
26 IT APPEARS FROM A COMPARISON OF THE FOREGOING CONSIDERATIONS WITH THE 
PROVISIONS OF THE CONVENTIONS TO WHICH THE HOUSE OF LORDS REFERS THAT 
THE OBSERVANCE BY THE UNITED KINGDOM OF THOSE INTERNATIONAL CONVENTIONS 
IS NOT LIKELY TO RESULT IN A CONFLICT WITH THE PROVISIONS RELATING TO THE 
FREE MOVEMENT OF GOODS IF ACCOUNT IS TAKEN OF THE EXCEPTION MADE BY 
ARTICLE 36 IN REGARD TO ANY PROHIBITIONS ON IMPORTS BASED ON GROUNDS OF 
PUBLIC MORALITY . 
 
27 THE ANSWER TO THE SEVENTH QUESTION SHOULD THEREFORE BE THAT , IN SO 
FAR AS A MEMBER STATE AVAILS ITSELF OF THE RESERVATION RELATING TO THE 
PROTECTION OF PUBLIC MORALITY PROVIDED FOR IN ARTICLE 36 OF THE TREATY , THE 
PROVISIONS OF ARTICLE 234 DO NOT PRECLUDE THAT STATE FROM FULFILLING THE 
OBLIGATIONS ARISING FROM THE GENEVA CONVENTION , 1923 , FOR THE 
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SUPPRESSION OF TRAFFIC IN OBSCENE PUBLICATIONS AND FROM THE UNIVERSAL 
POSTAL CONVENTION ( RENEWED AT LAUSANNE IN 1974 , WHICH CAME INTO FORCE 
ON 1 JANUARY 1976 ). 
… 
 

Operative part 
 
ON THOSE GROUNDS , 
 
THE COURT ,  
 
IN ANSWER TO THE QUESTIONS REFERRED TO IT BY THE HOUSE OF LORDS BY ORDER 
OF 22 FEBRUARY 1979 , HEREBY RULES :  
 
1 . A LAW OF A MEMBER STATE PROHIBITING ANY IMPORTATION OF PORNOGRAPHIC 
ARTICLES INTO THAT STATE CONSTITUTES A QUANTITATIVE RESTRICTION ON 
IMPORTS WITHIN THE MEANING OF ARTICLE 30 OF THE TREATY . 
 
2 . THE FIRST SENTENCE OF ARTICLE 36 UPON ITS TRUE CONSTRUCTION MEANS THAT 
A MEMBER STATE MAY , IN PRINCIPLE , LAWFULLY IMPOSE PROHIBITIONS ON THE 
IMPORTATION FROM ANY OTHER MEMBER STATE OF ARTICLES WHICH ARE OF AN 
INDECENT OR OBSCENE CHARACTER AS UNDERSTOOD BY ITS DOMESTIC LAWS AND 
THAT SUCH PROHIBITIONS MAY LAWFULLY BE APPLIED TO THE WHOLE OF ITS 
NATIONAL TERRITORY EVEN IF , IN REGARD TO THE FIELD IN QUESTION , VARIATIONS 
EXIST BETWEEN THE LAWS IN FORCE IN THE DIFFERENT CONSTITUENT PARTS OF THE 
MEMBER STATE CONCERNED . 
 
3 . IF A PROHIBITION ON THE IMPORTATION OF GOODS IS JUSTIFIABLE ON GROUNDS 
OF PUBLIC MORALITY AND IF IT IS IMPOSED WITH THAT PURPOSE THE ENFORCEMENT 
OF THAT PROHIBITION CANNOT , IN THE ABSENCE WITHIN THE MEMBER STATE 
CONCERNED OF A LAWFUL TRADE IN THE SAME GOODS , CONSTITUTE A MEANS OF 
ARBITRARY DISCRIMINATION OR A DISGUISED RESTRICTION ON TRADE CONTRARY TO 
ARTICLE 36 .  
 
4 . IN SO FAR AS A MEMBER STATE AVAILS ITSELF OF THE RESERVATION RELATING TO 
THE PROTECTION OF PUBLIC MORALITY PROVIDED FOR IN ARTICLE 36 OF THE TREATY , 
THE PROVISIONS OF ARTICLE 234 DO NOT PRECLUDE THAT STATE FROM FULFILLING 
THE OBLIGATIONS ARISING FROM THE GENEVA CONVENTION , 1923 , FOR THE 
SUPPRESSION OF TRAFFIC IN OBSCENE PUBLICATIONS AND FROM THE UNIVERSAL 
POSTAL CONVENTION ( RENEWED AT LAUSANNE IN 1974 , WHICH CAME INTO FORCE 
ON 1 JANUARY 1976 ). 
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